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CASE REPORTS
ALLOCATION- ARTICLE 3 ECHR

R (on the application of F) v Secre-
tary of State for the Home Depart-
ment [2012] EWHC 2689 (Admin)

The Claimant, ‘F’, challenged the De-
fendant’s decision to keep another pris-
oner, ‘M’, in the same prison as him. F
had lodged a complaint of bullying and
intimidation against M and had subse-
quently suffered a serious attack that he
attributed to associates of M. Following
the attack, F suffered Post Traumatic
Stress Disorder (PTSD), and was grant-
ed a transfer to a prison closer to his
home. However M also arrived at the
prison sometime after, in order to be
closer to his family and to complete of-
fender behaviour courses. F com-
plained that M should not have been
transferred to the same prison as him
given the history and allegations and
two psychiatrists confirmed that the
presence of M brought about an aggra-
vation of F’'s PTSD. F challenged the
Allocation Board’s decision stating that
it breached Article 3 ECHR on the
grounds that M’s presence adversely
affected his mental condition.

The Court found that 1) there was no
cogent evidence of “real and immedi-
ate” risk of physical harm to F, and that
F’s fear (though genuine) was based on
imagined rather than real risk; and 2)
although there had been and was a
continued risk of psychological harm
being caused to F by M’s presence, ap-
propriate steps had been taken at all
times to manage that risk (housing F
and M in different areas of the prison,
and taking further pragmatic steps to
reduce the possibility of their coming
into contact, implementing for example
staggered gym sessions and social vis-
its). It was not appropriate to forcibly
remove M to another prison, or to pre-
vent M’s progress towards parole on the

basis of F’s fear. The public interest in
the early rehabilitation of all prisoners
remains an important factor in any bal-
ancing exercise carried out by prison
authorities.

INVESTIGATIVE OBLIGATION -
ARTICLE 3

R (NM) v Secretary of State for Jus-
tice [2012] EWCA Civ 1182

The appellant prisoner (N) appealed
against a judge’s ruling that an investi-
gation into him being sexually assaulted
by another prisoner had complied with
the prison’s investigative obligation un-
der Article 3 of the European Conven-
tion on Human Rights. N had learning
difficulties and claimed he had been
sexually assaulted by another prisoner.
A formal investigation under PSO 1300
did not take place. Rather, the matter
was investigated by prison officers un-
der the prison’s violence reduction strat-
egy. N’s solicitors had requested a PSO
1300 investigation and appealed on the
basis that the judge at the first hearing
had erred in concluding that the prison’s
investigation had therefore complied
with Article 3.

The appeal was dismissed. While
there had been faults in the investiga-
tion, such as the investigating officers’
lack of knowledge about N’s disability
and the failure to appoint an appropriate
adult for N in line with the prison’s own
disability policy, the investigation was
not flawed. N had at all times been able
to consult his father and a penal reform
charity assisting him in the matter. N
could also have brought civil proceed-
ings against the state or criminal pro-
ceedings against the perpetrator of the
sexual assault against him, though it is
not clear why the availability of alterna-
tive legal remedies should be a factor in
deciding whether a complaint and in-
vestigation was appropriately handled.



FOREIGN NATIONAL- HDC

R (on the application of Diana Fran-
cis) v Secretary of State for Justice
(and Secretary of State for the Home
Department as an Interested Party)
[2012] EWCA Civ 1200

The appellant was a Jamaican national,
granted temporary leave to remain in
the United Kingdom in 1999. She was
imprisoned for drug and violent offences
and informed she was liable to deporta-
tion under the Immigration Act 1971.
However she successfully challenged
the deportation order as a breach of Ar-
ticle 3 ECHR, arguing her life would be
in danger if she returned to Jamaica. As
a result she was granted discretionary
leave to remain until March 2009. In late
2008, she was convicted of further of-
fences and imprisoned again. However
the nature of her offences and sentence
length meant she was eligible for HDC
and she was found by the Prison Ser-
vice to be provisionally suitable. Howev-
er, on 23 July 2009, the UKBA notified
her of the intention of the Secretary of
State for Justice (("the SSJ") to make a
deportation order, and that HDC would
therefore not be appropriate. An IS 91
Detention Order was then served by
UKBA preventing HDC. The appellant
argued that the issue of an IS 91 should
not have prevented the consideration of
her claim for HDC. Further that had she
been granted HDC, she argued that it
was then highly likely that an Immigra-
tion Judge would have granted bail in
relation to the outstanding IS 91.

The appellant lodged a claim that 1)
consideration of her suitability for HDC
had been unlawfully delayed, and 2)
she had therefore been unlawfully de-
tained between 13 October and 11 No-
vember 2011. The Court of Appeal ac-
cepted that simply because an IS 91
had been issued, did not statutorily ex-
clude prisoners from HDC. The subse-
quent failure to consider an application

for HDC, on the basis of a mistaken be-
lief that the existence of an IS 91 pre-
vented it, was a breach of duty by the
Prison Service. However, in this case,
HDC was highly unlikely to have been
granted anyway because of the close
proximity of her HDC eligibility date to
the date of her proposed deportation.
Therefore the Court took the view that
the appellant had been lawfully de-
tained throughout her sentence, by vir-
tue of an order of the criminal court, and
therefore there was no unlawful deten-
tion.

PSI 52/2011 (published after the al-
leged period of unlawful detention in
this instance) has clarified the current
policy. Where there is an intention to
deport upon release, prisoners are not
precluded from consideration for HDC
but will be presumed unsuitable unless
there are exceptional circumstances.
Exceptional circumstances may exist,
for example, where UKBA has con-
firmed that deportation is unlikely to be
effected for the foreseeable future, and
where there is no intention to detain the
prisoner upon release. This policy was
then considered very soon after in the
following case

R (on the application of Antonio Ser-
rano) v The Secretary of State for
Justice and the Home Department
[2012] EWHC 3216 (Admin)

The claimant, a foreign national prison-
er, had been sentenced to two years
imprisonment. No decision had been
made at that time by the Home Secre-
tary around whether to deport him pur-
suant to the automatic deportation pro-
visions of the UK Borders Act 2007.
The question of whether to release
him on home detention curfew ("HDC"),
and for which he became eligible on 3
September 2012, was therefore in ac-
cordance with the current policy regard-
ing HDC as it applies to a foreign
national who has been notified of their



liability to deportation but where no de-
portation decision has yet been made.
This policy, contained in paragraph 2.47
of PSI 52/2011, provides that such a
prisoner "should be presumed unsuita-
ble to be considered for release on
HDC unless there are exceptional cir-
cumstances justifying release". In con-
trast to this test of "exceptional circum-
stances", a British national serving an
otherwise identical sentence is subject
to a different test under PSI 6700 name-
ly that "prisoners must normally be re-
leased on HDC unless there are sub-
stantive reasons for retaining the pris-
oner in custody" until his release date.
The claimant said that this difference in
treatment amounted to unlawful discrim-
ination on the grounds of nationality and
that he had a strong case against being
deported because, as a result of his pe-
riod of settlement in the United Kingdom
and the family life that he has built up
here, such deportation would infringe
his rights under Article 24 of European
Union Directive 2004/38/EC ("the Citi-
zenship Directive") and/or Article 8 of
the European Convention on Human
Rights and section 13 of the Equality
Act. This meant he said that his position
was analogous to that of a British na-
tional prisoner.

The claim was dismissed and the
SSJ’s policy was deemed to be lawful.
Differential treatment in the granting of
HDC on the ground of nationality did
come within the ambit of Article 14 (R
(Clift) v SSHD [2006] UKHL 54) as well
as under the Citizenship directive and
the Equality Act. However in this case
PSI 52/2011 did not discriminate on the
grounds of nationality as the differential
treatment was based on immigration
status, not nationality. The position of
prisoners who were liable to removal in
terms of HDC was not the same as for
those who were not (such as foreign
national prisoners serving sentences of
less than a year or who are deemed to
fall within the section 33 exceptions to

automatic deportation). Once a prison-
er is told he will be deported under the
automatic deportation provisions of sec-
tion 32 of the UK Borders Act, the pris-
oner then becomes statutorily ineligible
for HDC save for that deportation deci-
sion being successfully challenged (as
in the case of Francis above).The mere
possibility of challenge is not enough.
The Court also went on to say that even
if the difference in treatment was on the
grounds of nationality the decision of
the Court of Appeal in Brooke v Secre-
tary of State for Justice (2009)
EWHC1396 suggested it would be justi-
fied under Article 14 anyway. As the
court had found no discrimination had
taken place the arguments under the
Citizenship Directive and the Equality
Act also fell away.

SEX OFFENDER REGISTER

X (South Yorkshire) v Secretary of
State for the Home Department (and
Chief Constable of South Yorkshire
Police as an Interested Party) [2012]
EWHC 2954 (Admin)

In 1990, X had pleaded guilty to serious
sexual offences against children and
was told that after his term of imprison-
ment he would be placed on the Regis-
ter of Sex Offenders for life, subject to
being able to make, from 2013, an ap-
plication for removal under the new leg-
islative provisions which came into force
on 1 August 2012. In March 2010, the
Home Secretary published a non-
statutory scheme known as “The Child
Sex Offender Disclosure
Scheme” (CSOD). A Guidance docu-
ment issued in support of the scheme
provided that police may disclose infor-
mation regarding a person’s past con-
victions for sexual offences against chil-
dren, or other relevant information, if
that person is to have some form of
contact with children. X challenged the



guidance on the basis that 1) it provided
inadequate procedural safeguards for
the person on the register as there was
no opportunity to make representations
in respect of such disclosure, and 2) the
CSOD misstated the test that police
must apply in deciding whether to make
disclosure i.e. the common law duty of
striking a balance between the public
interest in disclosing what is necessary
to protect the public and the protection
of the individual.

Under the CSOD, members of the
public can ask police to provide details
of someone who has contact with chil-
dren to find out whether that person had
convictions of sexual offences against
children, or whether there is other rele-
vant information about him. This is wide
ranging as the disclosure is not limited
to convictions, there is no requirement
for concern or suspicion about the per-
son in question and unlike the MAPPA
scheme, there is no requirement that
the person poses a risk of serious harm,
merely harm alone. In addition, there is
no requirement under CSOD for the of-
fender to be consulted prior to his con-
victions being disclosed.

The Court held that the Guidance
should require the decision maker to
consider, in advance of disclosing infor-
mation, whether the person on the reg-
ister should be asked if he or she wish-
es to make representations. Additional-
ly it would usually be appropriate to
seek such representations, unless there
was an emergency or immediate risk to
a child. Without this consideration, it
was possible that CSOD breached Arti-
cle 8 ECHR. The Guidance also set out
a policy and process that potentially did
misstate the appropriate legal test for
disclosure. The CSOD was not
quashed, but the Guidance is to be re-
drafted subject to a timetable accepta-
ble to the Court.

PAROLE BOARD

R (Gary Allen) v The Parole Board for
England and Wales [2012] EWHC
3496 (Admin)

The central question in this case is
whether the Parole Board is entitled to
make a finding of fact concerning the
motive of an index offence when the
original sentencing judge at trial had
made no positive finding himself.

In 1976 the Claimant was convicted of
murdering a woman for whom he did
some work as a window cleaner. He
gave no evidence at trial, and was sen-
tenced to life imprisonment. Although
certain factors indicated a sexual ele-
ment to the offence, including the
Claimant’s own contemporaneous ac-
count to the police, the trial judge con-
cluded that “the motive for the murder
remains a mystery, and it is impossible
to say ... whether any kind of sexual
association existed between the two
parties.” In 1992 the Claimant was re-
leased on licence but in June 2005 was
charged with the murder of another
woman in circumstances similar to
those of his index offence. His licence
was revoked and he was tried for the
murder, although the jury failed to reach
a verdict on two separate occasions. It
was also discovered around that time
that he had been involved in domestic
violence in 2001, and had possessed a
number of voyeuristic pornographic im-
ages on his computer. In both 2008
and 2011 the Parole Board decided it
would be inappropriate for the Claimant
to be released. In 2011 the Board had,
in deciding he posed an unacceptable
risk to women, said it felt that “there
was a clear sexual aspect’ to the Claim-
ant’s index offence about which he re-
mained in denial.

The Claimant argued that the Parole
Board’s decision should be quashed as
it was unlawful for it to reach a finding
on the (sexual) motivation of his index



offence where none had been identified
at the original trial. However the chal-
lenge was rejected; It was emphasised
that the Parole Board and the sentenc-
ing judge perform different functions
with different remits. The sentencing
judge passes sentence, and in doing so
considers punishment, protection, and
rehabilitation. But the Parole Board de-
termines whether continued detention
remains necessary, with public protec-
tion being its sole criterion. Further, the
Court explained that the judge and the
Board apply different standards of
proof, and enjoy different evidentiary
remits. The judge attends to matters rel-
evant to the offence itself, whereas in
assessing an offender’s risk to the pub-
lic, the Board looks at all matters which
might be relevant, whether they oc-
curred before, after or at the time of that
offence. Second, the Court stressed
that the sentencing judge did not deter-
mine the question of the motive but left
it open. His only finding was that he was
unable to make a finding. Thus he did
not rule out the possibility that the
Claimant’s offence was sexually moti-
vated. This meant it was open to the
Board to revisit the matter and reach its
own conclusion in light of all the evi-
dence available, applying its own stand-
ard of proof, and with the aim of ensur-
ing public protection. Finally, the Court
held that there was a wealth of new evi-
dence and material available to the
Board, which had not been available to
the trial judge. This included evidence
from the Claimant himself, evidence of
his behaviour towards women since the
index offence, and evidence on his
computer of voyeuristic pornography.
This evidence justified the conclusion
that the index offence included a sexual
element.

R (Wilmot) v Secretary of State for
Justice [2012] EWHC 3139 (Admin)

The question in this case was around

whether the Secretary of State was enti-
tled not to follow the recommendation of
the Parole Board that someone should
be transferred to open conditions. The
Claimant was a discretionary life prison-
er who received four life sentences, with
a 10 year tariff which expired in 1996.
He had served 25 years, and though he
had been transferred to open conditions
in the past, he had been returned to
closed following concerns over his be-
haviour.

In 2011 an oral hearing was held by
the Parole Board at which the Claimant
appeared and was represented. The
evidence from probation officers and
prison psychologists was that the
Claimant was not suitable for a move to
open conditions, but it preferred contra-
ry evidence from an independent psy-
chologist and recommended that a
transfer to open conditions should take
place. However, the Secretary of State
refused to follow this recommendation,
arguing that such a recommendation
was irrational given the evidence by
prison staff that the Claimant was not
ready for a transfer. The Claimant
sought a judicial review of the refusal,
arguing that the Secretary of State’s
policy gave rise to a legitimate expecta-
tion that a Parole Board’s recommenda-
tions would be followed save for where
it was based on a material error of fact
or was entirely unreasonable in all the
circumstances of the case.

The Court said there was no clear,
published statement regarding the Sec-
retary of State’s policy, such as would
be sufficient to generate a legitimate
expectation. In regards to the Secretary
of State’s decision itself, the Court
found that there was no obligation on
the Secretary of State to accept a rec-
ommendation from the Parole Board.
The decision remained that for the Sec-
retary of State, and he was not bound
by the Board, as otherwise he would be
unlawfully fettering his own discretion.
All that truly fettered the Secretary of



State’s discretion were the established
public law principles of fairness and
Wednesbury rationality; providing that
the Secretary of State abided by those
principles, the Court would not interfere.
In the instant case, these principles had
been followed. The Secretary of State
was rationally entitled to conclude that
the Parole Board had failed to engage
with the significant volume of evidence
suggesting that a transfer would not be
appropriate. Specifically, the Board had
disregarded evidence pointing to the
Claimant’s outstanding risk factors, and
it had done so without explanation.

LEGAL MAIL

Chester v Ministry of Justice & HMP
Long Lartin [2012] Case No:
11028077

This case arose from an appeal by the
MOJ and Long Lartin after Mr Chester,
a serving prisoner, had issued two suc-
cessful claims against the prison ser-
vice in the small claims court for dam-
ages for breach of Article 8 ECHR. The
claims alleged that legal mail covered
by Rule 39, and including mail from the
Treasury Solicitor, had been interfered
with at HMP Frankland and then at
HMP Long Lartin. On the first occasion
a District Judge had awarded a declara-
tion and on the second awarded Mr
Chester £5000 damages against the
Defendants.

The MOJ and prison in appealing
sought to rely on Francis v SSHD
[2006] and Woodin v SSHD [2006] and
that the District Judge was wrong to de-
cide that correspondence from the
Treasury Solicitor was covered by R39.
They also argued that delays in receipt
of mail, whilst inconvenient, could not
be viewed as sufficiently serious to
properly engage the operation of Article
8. Finally they argued that Mr Chester
was not a victim within the meaning of

section 7 and Article 34 of the ECHR,
and that ‘just satisfaction’ in terms of Mr
Chester did not require him to have
been awarded damages. Mr Chester
said that correspondence from the
Treasury Solicitor falls within the spirit
of the R39 regime and as such should
be covered by it where the contents are
of a legal nature. The blanket policy of
treating all prisoners the same is irra-
tional, given that he has an unblem-
ished prison record and was unlikely to
receive contraband items. He also stat-
ed that the cases of Francis and
Woodin had been considered by the
District Judge and that the facts of his
case were distinguishable.

The County Court in Leeds held that
R39 was in fact clear on the point that
correspondence with the Treasury So-
licitors did not fall in its provisions. The
competing and legitimate interests of
the prison and prisoners in respect of
preventing contraband items from com-
ing in and protecting legal confidentiality
meant it was not reasonable for a prison
to undertake individual value judgments
and so a blanket policy was necessary.
The fact that the opening of the mail
had on one occasion led to a ‘few days’
delay’ meant the issue was not suffi-
ciently serious to engage Article 8.
However the delay by over a week in Mr
Chester receiving legal documents from
his own legal advisers did engage Arti-
cle 8, which was breached without justi-
fication and that Mr Chester was a vic-
tim. Mr Chester was awarded £750 for
this breach. This is a disappointing deci-
sion given the number of complaints
that continue to be received around
Rule 39 mail and the fact that prisons
tend to have often inadequate internal
polices and safeguards in respect of
protecting the confidential nature of
such letters. What is also disappointing,
but indicative of the Court’s attitude to
this issue, was the refusal for permis-
sion to appeal on the basis that this was
not a test case, and that such an appeal



would become a second appeal which
the Court of Appeal would not view as a
matter of public importance.

TRANSFERS BETWEEN HOSPITALS
TO HIGH SECURITY CONDITIONS

R (on the application of L) v West
London Mental Health NHS Trust
[2012] EWHC 3200 (Admin)

This case re-emphasises the need for
common law fairness in transfers from
hospitals to prisons. The Claimant suf-
fered from a psychopathic disorder. Fur-
ther to his transfer from a medium secu-
rity hospital to high security conditions,
he launched JR proceedings on the ba-
sis that he was not provided with any
factual or clinical details for the transfer.

The Court held that the common law
duty of fairness is engaged in transfers
of a patient to high security conditions
as there are serious and potentially ad-
verse consequences flowing from the
decision. The Court also issued guid-
ance which managers of medium se-
cure hospitals should consider when
making a referral to a high security hos-
pital. This includes informing the patient
and their advisers of the potential trans-
fer, and the reasons (or at least a gist)
for it. Enough detail should be given to
allow meaningful and focused represen-
tations to be made by the patient before
any admissions panel meeting and be-
fore any decision to transfer is made.
Where the transfer has had to take
place as a matter of urgency then the
information should be communicated
immediately on the transfer taking place
so that representations can be made
shortly thereafter. If there is the possibil-
ity of an oral hearing to determine trans-
fer then this should be communicated to
the patient and consideration given as
to its necessity, either before or as soon
as reasonably practicable after the
transfer. The ECHR was not engaged in

respect of such transfers as the connec-
tion between the transfer decision and
the continued loss of liberty was too re-
mote.

This judgment is to be welcomed,
providing, as it does, clear guidelines to
be followed to ensure that transfers to
conditions of high security don’t take
place without the opportunity for the pa-
tient to make representation against the
need for such a transfer.

HDC

R (on the application of Stuart Whis-
ton) v The Secretary of State for Jus-
tice (2012] EWCA Civ 1374

The appellant in this case had been re-
leased on Home Detention Curfew pur-
suant to section 246 of the 2003 Act
during the custodial part of his 18 month
sentence and then later recalled pursu-
ant to section 225, by the Secretary of
State within the custodial part of his
sentence on the basis that his wherea-
bouts could no longer be monitored in
the community. The question raised
was whether such a recall and renewed
detention constituted administrative im-
plementation of the original sentence,
such that it remained justified, or wheth-
er it constituted a fresh detention at-
tracting the safeguards of Article 5(4) of
the Convention.

Considering the case of R (Black) v
Justice Secretary [2009] 1 AC 949 and
constant jurisprudence of the European
Court, it was held that Article 5(4)
ECHR does not apply to recall from
Home Detention Curfew (HDC) in the
same way as it would to recall after the
custodial part of a sentence has ex-
pired. This is because recall during the
custodial period does not constitute a
fresh deprivation of liberty for the pur-
poses of article 5(4) and thus does not
trigger the right to a review by the Pa-
role Board or any other judicial body.



Following the reasoning of the court,
Release on HDC is not equivalent to
freedom, “it is properly to be seen as a
modified way of performing the original
sentence imposed by the judge; the re-
call simply restores the primary way in
which it was assumed the sentence
would be served’. Thus, detention on
recall from HDC was justified simply by
the original sentence. In the case of oth-
er ROTL before the expiration of the
custodial period, the question of wheth-
er Article 5(4) is engaged would depend
on the quality and nature of the licence
in issue and its subsequent breach.

REASONABLE ADJUSTMENTS /
OFFENDING BEHAVIOUR PRO-
GRAMMES

R (on the application Tancock) v SSJ
[2012] EWHC 3225 (Admin)

This claim considered whether the Sec-
retary of State for Justice (‘SOS’) had
complied with its duty to make reasona-
ble adjustments under section 19 of the
Equality Act 2010 and /or the public law
duty in respect of the management of
the sentence of a post tariff indetermi-
nate sentence prisoner as explained in
R v Secretary of State for the Home De-
partment ex.p Cawser [2003] EWCA
Civ 1522and R v Secretary of State for
Justice ex.p Dennis Gill [2010] EWHC
364.

There was no dispute that the Claim-
ant, who had as part of his sentence
plan the completion of Sex Offender
Treatment Programme (‘SOTP’), was a
disabled person within the meaning of
the Equality Act 2010 on account of his
severely limited intellect. The issue was
whether the SOS had complied with its
duties to make reasonable adjustments
under the Equality Act 2010 and / or un-
der its public law duty by making appro-
priate allowances for the Claimant’s dis-
ability by providing him with an oppor-

tunity of taking part in SOTP given his
severe learning disability. It had origi-
nally been intended that the Claimant
would be transferred to a hospital to
participate in a group SOTP for people
with learning disabilities. However he
was assessed as being unsuitable for
group sex offending work on account of
his severe learning disability. A modified
foundation course had been adapted
and completed by the Claimant as part
of a 6 month plan and the Judge con-
cluded that this amounted to a serious
individualised approach to the manage-
ment of his sentence with a view to ena-
bling him to gain access to the course
work which is a necessary, though not
sufficient, condition for his release on
licence.

UPDATES ON PRISON SERVICE
INSTRUCTIONS

PSI 23/2012 Intelligence — Regula-
tion of Investigatory Powers Act:
Covert Human Intelligence Sources
(CHIS)

This PSI replaces PSO 1000 - National
Security Framework Function 4 regard-
ing CHIS. It outlines how the power to
use CHIS under the Regulation of In-
vestigatory Powers Act 2000 (RIPA)
should be used within prisons.

It instructs that CHIS must not be
used unless the proper application pro-
cess has been followed and an authori-
sation given by an appropriate officer.

The periods for which authorisations
can be given are 12 months less one
day for an adult CHIS, one month less
one day for a juvenile CHIS and 72
hours from the time authorised for CHIS
where the urgent oral provisions are
used. The primary consideration in
whether a person is a CHIS is whether
they are manipulating or are being
asked to manipulate a relationship for a
covert purpose. Confidentiality is an ut-



most consideration when CHIS is in use
and the correct approach by prison and
relevant officers is to neither confirm nor
deny the use of CHIS unless required to
do so by law. The use of CHIS is
‘highly likely to engage the right to re-
spect for private and family life set out
in Article 8 of the ECHR.

The information in this public PSI is
supplemented by a separate, detailed,
restricted instruction being issued to
governors who ‘must only share that
PSI with appropriate staff involved in
the management of CHIS and the CHIS
system.

PSI 24/2012 The Introduction of Man-
datory Call Enabling on the Pin
Phone System in all Prison Estab-
lishments

This PSI introduces a requirement for
all prisons to introduce in full a call ena-
bling regime for the prisoner PIN phone
system, as well as additional security
measures to protect legal professional
privilege, within three months of the
publication of the PSI.

In addition to a mandatory require-
ment that all new receptions and prison-
ers being moved from call barring to call
enabling sign the Communications
Compact at Annex A of the PSI, prison
staff are now obligated to check all
numbers provided by prisoners as legal
or confidential numbers and keep a writ-
ten record of checks made. In line with
its stated outcomes, the PSI provides
instructions to staff engaged in monitor-
ing communications on what to do in
the event of an inadvertent capture of
legal or other confidential information.

For a better understanding of the re-
strictions placed on prisoner communi-
cations, the PSI must be read alongside
the policy on the interception of commu-
nications (NSF Function 4.4) and policy
on communication services (PSI
49/2011).
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PSI 29/2012 The Instructions System
— The Approval and Implementation
of Policy and Instructions

This replaces PSI 01/2011, PSI
23/2009, Al 1/2009 and Pl 1/2009. It
explains the framework and format of
the current instructions system with the
aim of ensuring that policy is as far as
possible ‘presented in a way that is eas-
ily understood by those it affects’ and
‘developed, published and implemented
in a planned and coordinated way’. In
line with these outcomes a new instruc-
tion template with minor amendments to
the appearance of PSls is introduced at
Annexe B.

PSI 30/2012 The Legal Aid, Sentenc-
ing and Punishment of Offenders
(LASPO) Act 2012 - General sum-
mary of release and recall provisions
This PSI provides a summary of the ef-
fect of Part 3, Chapter 4 of LASPO per-
taining to release and recall of determi-
nate sentenced prisoners (section 108
to 121) which came into force on 3™ De-
cember 2012.

Previously, determinate prisoners
were subject to an array of different pro-
visions under the CJA 2003, the CJAs
1991 and 1967 and their amendments
in the Crime and Disorder Act 1998, the
Powers of Criminal Courts (Sentencing)
Act 2000 and the CJIA 2008. The multi-
plicity of legislation created a difficult
system that was hard to follow.

The relevant sections of LASPO con-
solidate and clarify the previous legisla-
tion including some modifications to the
CJA 2003. Prisoners already serving
CJA 2003 sentence will not be affected
(other than by minor modifications);
those already serving a CJA 1991 or
1967 sentence will also continue to be
subject to the same release arrange-
ments as before (for example, CJA
1991 prisoners released on licence until
the % point of sentence); but those sen-
tenced after the commencement date of
3 December 2012 will be ‘2003 Act



prisoners’ regardless of the date of their
offence.

LASPO also abolishes the sentence
of Imprisonment for Public Protection
(IPP) and Extended Sentences for Pub-
lic Protection (EPPs). These are re-
placed by a new Extended Determinate
Sentence (EDS) which will be used for
those who previously would have re-
ceived an IPP or an extended sentence
under the CJA 2003. Prisoners serving
an IPP or EPP sentence imposed prior
to 3 December 2012 will continue to be
released as before — under the provi-
sions of the Crime (Sentences) Act
1997 and the CJA 2003 respectively,
which remain unchanged for these pris-
oners.

PSI 31/2012 Vetting Function — Secu-
rity Vetting: Additional Risk Assess-
ment Criteria Following Disclosed
Criminal Conviction (Ex-Offender)
There is a new limited vetting level
called Standard Plus for not directly em-
ployed applicants (paid and unpaid)
who are ex-prisoners working on the
Reducing Re-offending Pathways. It is
aimed at encouraging greater involve-
ment in the Voluntary, Community and
Social Enterprise (VCSE) which pro-
vides services and increasing accessi-
bility to a number of ex-prisoners work-
ing on reducing re-offending interven-
tions in prison establishments, including
in the High Security Estate where prac-
tical. This is pertinent in a context where
security clearance for volunteers with
previous criminal convictions have
sometimes proved unsuccessful
through the normal centralised vetting
approach.

The PSI details the framework for the
application of the Standard Plus Vetting
system.

PSI 32/2012 Open University, Higher
Education and Distance Learning

This replaces PSI 33/2010 and estab-
lishes mandatory requirements for all
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staff associated with and responsible for
the learning progression of prisoners.
The stated desired outcome is to en-
sure that Open University (OU), other
Higher Education (HE) and Distance
Learning (DL) courses are available to
prisoners who are identified as likely to
benefit from such study in line with as-
sessments, resettlement requirements,
and aspirations. To be eligible for OU,
HE and DL courses, a prisoner must be:

sentenced, regardless of whether an
appeal is underway or has been
lodged;

able to demonstrate evidence of ap-
propriate learning and attainment
at or above National Qualification
Framework Level 2 through ILP
records;

in receipt of appropriate information
advice and guidance, including
from the National Careers Ser-
vice

able to show a current Individual
Learning Plan indicating OU or
DL as a viable objective whether
or not the learner is self-funding;

able to show evidence of the re-
quired potential and motivation to
complete a DL or HE pro-
gramme;

able to meet the security screening
requirements indicated at para-
graphs 2.21-2.22;

able to show evidence of a success-
ful application or be in receipt of
adequate funding to pay for their
DL or HE programme.

PSI 37/2012 Supervision of Young
Offenders

This PSI introduces the new legislative
framework for the supervision of young
offenders released from sentences of
Detention in  Young  Offenders
Institutions (DYOI). As part of the codifi-
cation of the law on release and recall
of determinate sentence prisoners by
LASPO, two new sections, namely sec-



tion 256B ‘Supervision of Young Of-
fenders After Release’ and 256C
‘Breach of Supervision Requirements’,
have been inserted into the CJA 2003
replacing section 65 of the CJA 1991
and section 91 of the Powers of Crimi-
nal Courts (Sentencing) Act 2000 which
provide that young offenders receive a
minimum of three months supervision
upon release regardless of their sen-
tence.

The new provisions do not substan-
tially alter the previous position on su-
pervision save that they apply exclu-
sively to those serving less than 12
months and that age on release is no
longer a relevant consideration. Chang-
es have been introduced to the breach
and enforcement provisions in that
breach is no longer a separate criminal
offence. Notwithstanding this, the court
still has the power to impose either a
term of imprisonment or up to a Level 3
fine for the breach.

A key distinction from the s65 proce-
dure is that whereas a prisoner sen-
tenced for breach would have been re-
leased at the halfway point, any term of
imprisonment under s256C must be
served in full.

The PSI comes with operational guid-
ance which replaces the previous in-
struction on young prisoners and s65
supervision in Chapter 10 of PSO 6000
— ‘Parole, Release and Recall’.

PSI 38/2012: The Early Removal
Scheme and Release of Foreign Na-
tional Prisoners

This PSI replaces Chapter 9 of PSO
6000 and PSIs 19/2008, 45/2008,
14/2009, and 59/2011. It provides guid-
ance on the Early Removal Scheme
(ERS) for foreign national prisoners and
reflects changes in the law following the
implementation of LASPO. ERS is man-
datory, therefore any determinate sen-
tenced foreign national prisoner liable to
removal from the UK must be consid-
ered under the scheme.
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From 3 December 2012, the governor
can authorise the release, for the pur-
pose of removal, of parole eligible for-
eign national prisoners on or after PED
and before NPD without a positive pa-
role recommendation from the Parole
Board. Where the UKBA are unable to
effect the removal for whatever reason,
then the ‘prisoner is entitled to be con-
sidered by the Board for release in the
UK in the normal way’.

The PSI contains guidance on the cal-
culation of ERS eligibility dates for all
relevant sentences. Prisoners with con-
fiscation orders should not be removed
under ERS and other reasons to refuse
ERS include:

Clear evidence that the prisoner is
planning further crime, including
plans to evade immigration un-
lawfully

Evidence of violence or threats of
violence, in prison on a number
of occasions

Dealing in class A drugs in custody

Serving a sentence for a terrorism or
terrorism related offence

Other matters of similar gravity relat-
ing to public safety.

This PSI should be read in conjunction
with PSI 52/2011 — Immigration, Repat-
riation and Removal Services and PSI
18/2012 Tariff Expired removal
Scheme.

PSI 40/2012: Licences and Licence
Conditions
This replaces PSI 34/2011 Licences
and Licence Conditions and updates
advice on the setting of conditions and
updates the menu of additional condi-
tions available. It also provides a break-
down of who is responsible for approv-
ing additional conditions for each type
of sentence.

Previous conditions relating to com-
puter ownership and internet access
have been revised with a view to sup-



porting the aims of resettlement in the
community. So where a prisoner is en-
gaged in study or employment, the li-
cence condition now provides for them
to be able to access the internet in cer-
tain public places and for specific pur-
poses.

Following the implementation of the
LASPO, all previous release provisions
included in the CJAs 1967 and 1991 will
be moved into Chapter 6 of the CJA
2003.

OMBUDSMAN CASES

DISABLED PRISONERS

All prisons should have their own local
policy to ensure they manage prisoners
with disabilities in line with the Equality
Act 2010. Prisons must encourage pris-
oners to disclose any disability and
make reasonable adjustments to avoid
placing the prisoner at a ‘substantial
disadvantage’. Each prison has a disa-
bility liaison function, responsible for
identifying how best to support prison-
ers with disability and ensuring that they
can fully access the regime.

Mr A arrived in prison with documents
outlining his medical needs and com-
pleted the disability questionnaire. His
mother contacted the prison with infor-
mation about how to manage her son’s
disability. Despite this information, the
extent to which Mr A’s disabilities would
affect his life in prison and whether he
needed any reasonable adjustments to
be made, were never properly as-
sessed. No personal emergency evacu-
ation plan was prepared. No one took
responsibility for ensuring Mr A’s needs
were being met and, as a result, he was
located inappropriately and did not have
access to the most basic comforts, in-
cluding appropriate footwear that his
mother had sent to the prison. As he did
not complain staff failed to identify how
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unwell he was before he died very sud-
denly. Although the PPO said his death
could not have been foreseen, they
made a number of recommendations
aimed at improving the prisons care of
men with disabilities. Governors and
directors need to ensure that staff are
aware of their personal responsibilities
and duty of care towards prisoners with
disabilities. Specifically, discipline and
healthcare staff had to work together to
ensure the needs of disabled prisoners
are being met.

In their national guidance, NOMS sug-
gest that ‘it is not normally appropriate’
to accommodate disabled prisoners in
the healthcare centre, unless their med-
ical needs require it. Nevertheless, the
PPO has found that healthcare centres
were often used as the default to ac-
commodate those with disabilities.

Mr B was located in the healthcare
centre, despite having no clinical need
for inpatient treatment. He was a wheel-
chair user and staff assessed that he
could not be accommodated safely on a
residential wing. He received no medi-
cal intervention related to his disability
and was not referred to the disability
liaison officer. The PPO upheld his
complaint.

OLDER PRISONERS

In June 2012, there were over 9,000
prisoners aged over 50 across England
and Wales, 10.5% of the population.
Prisoners aged 60 and over are now the
fastest growing age group in the prison
estate and this rose 128% between
2000 and 2010.

One measure used to support elderly
prisoners with complex medical needs,
is the use of other prisoners as carers.
Caring may involve physical help such
as washing, dressing and personal care
or providing social support to those who
cannot mix easily with others as a result
of their medical condition.



Mr C volunteered to act as a carer for
an elderly prisoner with complex medi-
cal needs. He had cared for his parents
in ill health, but had no formal experi-
ence or healthcare qualifications. How-
ever, he was expected to shower the
elderly prisoner, and often had to clear
up his incontinence, among other diffi-
cult duties. Mr C told the PPO investiga-
tor that he felt isolated and unsupported
by staff. Officers and healthcare staff
did not take responsibility for the elderly
prisoner's complex and demanding
needs. The carer was an excellent
source of support for the elderly man,
but has been left vulnerable himself. In
this case, the PPO recommended for-
mal training and support for prisoners
acting as carers. In order to protect the
older prisoner being cared for, and the
individual acting as carer, such arrange-
ments must be formalised with clear pa-
rameters and structured staff support.
Prisoner-carers need to be a supple-
ment to the care that staff provides, not
a replacement.

Mr D was reliant on crutches for his
mobility. Staff completed an escort risk
assessment for a hospital appointment,
the medical section of which was com-
pleted only by an administrator who
said that there was no medical reason
not to restrain Mr D. In fact, the double
cuffs that were used for his restraint
meant that Mr D could not use his
crutches and therefore was not able to
attend his appointment. When complet-
ing an escort risk assessment, staff
should take into account a prisoner’s
health and physical condition at the time
of the escort. The PPO highlighted that
there is too much reliance on the static
risk suggested by the original offence
even though there has been substantial
physical change since, meaning the ac-
tual likelihood of escape or capability of
causing harm has reduced significantly.
Any escort risk assessment must strike
the appropriate balance between pro-
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tecting the public and ensuring the hu-
mane treatment of the individual prison-
er. The PPO said that they continue to
see too many examples where prisons
restrain frail and elderly prisoners even
when their physical condition renders it
implausible that they could present any
risk.

YOUNG PRISONERS

Ms E, a young prisoner, complained,
among other things, that she was una-
ble to complete her Detention and
Training Order (DTO) because she was
transferred to an adult establishment on
her eighteenth birthday. The investiga-
tion found that, once Ms E transferred
to the adult establishment, she was no
longer engaged in a DTO regime and
followed the normal regime for adult
sentenced offenders. In the view of the
PPO this effectively subverted the
court’s intentions and substituted a dif-
ferent, less therapeutic, form of sen-
tence. They also found that different
procedures are followed for male and
female young prisoners. The presump-
tion is that, on turning 18, a male young
prisoner will remain where he is and
continue with his DTO. Female young
prisoners, however, are routinely trans-
ferred to adult establishments because
of lack of space and are, therefore, una-
ble to complete their DTOs in any
meaningful sense. The Chief Executive
of NOMS accepted the PPO recom-
mendation that he carry out a review of
national policy on the transfer of 18-
year-old women serving a DTO, to en-
sure that they are not treated any less
favourably than young men and they
continue to experience a regime that is
consistent with the intentions and ethos
of a DTO.

PROPERTY

Mr F complained that several items of
clothing had gone missing in the laun-



dry. The prison had refused to compen-
sate him on the grounds that he had
signed a disclaimer saying that he held
property in his possession at his own
risk. However, following a previous Om-
budsman’s case, Prison Service policy
makes it quite clear that it is not reason-
able to expect a prisoner to bear re-
sponsibility for any loss or damage to
items that have been handed over to
the prison laundry. The PPO, therefore,
upheld Mr F’'s complaint and recom-
mended that he be paid £100 in com-
pensation.

Mr G had been convicted of serious
sexual offences against the young
daughters of his previous partner. After
being released on licence, he had
formed a relationship with another wom-
an with young daughters. He was sub-
sequently recalled to prison and then
applied to marry his new partner. The
prison was concerned that she was a
vulnerable individual and that her chil-
dren would be at high risk of harm if she
married Mr G. They, therefore, delayed
taking a decision on his application
while they consulted the Multi Agency
Public Protection Panel. Mr G com-
plained that this amounted to an unlaw-
ful refusal. The investigation established
that Mr G’s partner had been told about
his convictions and that she still wished
to marry him. It was also established
that Social Services had been made
aware of the situation. The PPO found
that the prison’s delay had in effect
amounted to a refusal of Mr G’s applica-
tion. The PPO said it had recognised
that the prison had acted in what it be-
lieved to be the best interests of Mr G’s
partner and her children. However,
Governors have no authority to refuse a
prisoner’s application to marry on the
grounds that the marriage is undesira-
ble. They therefore upheld Mr G’s com-
plaint. He had by then transferred to an-
other prison where the marriage had
gone ahead.
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Mr H complained that he was not able
to make a hot drink when he was locked
up overnight (for between 12 and 15
hours depending on the day of the
week). This was out of line with Prison
Service policy and practice in most pris-
ons. In the view of the PPO, both health
and decency require that prisoners are
provided with the means to make a hot
drink when they are locked up for such
long periods. The Prison Service ac-
cepted the recommendation that all
prisons should provide prisoners with
vacuum flasks or in-cell kettles for this
purpose.

OTHER NEWS

We are pleased to announce that PAS
was awarded the prestigious Longford
Prize on the 22™ November 2012. The
Judge’s citation read:

“The Prisoners’ Advice Service has a
long, distinguished and unique track
record in providing legal advice, stand-
ing up for the rights of prisoners, and
ensuring proper judicial scrutiny of what
goes on behind bars. This courageous,
persistent and independent organisation
is an unsung national treasure, and
plays a role that, we judges believe, is
ever more vital at a time when legal aid
is being cut.”
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