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IMPENDING CUTS TO LEGAL
AID FUNDING FOR PRISON
LAW

The MOJ Consultation Paper on
‘Transforming Legal Aid® (CP14/2013)
was published on 9 April 2013. It is
available  on-line  at: https://
consult.justice.gov.uk/digital-
communications/transforming-legal-aid
and PAS can send the relevant sections
on prison law to prisoners on request.
The consultation period runs to 4 June.

The rationale for the proposal is de-
scribed in the Executive Summary as
‘proposals for improving public confi-
dence in the legal aid scheme’, includ-
ing ‘reforms to prison law to ensure that
legal aid is not available for matters that
do not justify the use of public funds’.

It is envisaged that the changes, which
will have a considerable impact on pris-
oners, will be implemented by way of
statutory instrument amending the Le-
gal Aid Agency contract, and therefore
requiring no legislative change, and
therefore no wider parliamentary debate
or vote.

As readers of the PLRG will be aware,
legal aid for prison law was already
massively reduced under the previous
government; since July 2010 there have
been fixed fees for all cases and fund-
ing for so-called ‘treatment issues’ has
been so restricted as to become virtual-
ly non-existent.

The current proposals take this even
further and cut prison law legal aid to
the point where there will be no funding
for:

e any disciplinary hearings which do
not either involve an Independent Adju-
dicator or meet the Tarrant criteria;

e any categorisation cases (including
Category A reviews and challenges to
removal from open conditions);

e resettlement and licence conditions
cases;

e referrals and assessments to Close
Supervision Centres and Dangerous
and Severe Personality Disorder units.

Changes are also proposed in respect
of judicial review designed to make it
harder to bring challenges. There are
changes proposed to “Eligibility, Scope
and Merits” (Chapter 3), described in
the Executive Summary as “a residence
test for civil legal aid claimants; reforms
to reduce the use of legal aid to fund
weak judicial reviews; and amendments
to the civil merits test to prevent the
funding of any cases with less than a
50% chance of success.” (para 1.5,

p.5).

In respect of the residence test, the
person bringing the claim must have
been lawfully resident for at least a year
to qualify. This will potentially restrict
access to justice — as the burden will be
on the Solicitor acting for the Claimant
to obtain/retain evidence that the client
was lawfully resident and had previous-
ly been lawfully resident for 12 months;
Another proposed change is in respect
of the payment for permission work in
judicial review cases: providers will
not be paid for judicial review profit
costs pre-permission unless permission
granted; This could pose severe re-
strictions on access to justice as solici-
tors won’'t take the financial risk for
poorer clients and may prevent legiti-
mate challenge of state decisions; this
is particularly concerning in the JR con-
text where so many claimants are dis-
advantaged and challenging decisions
that affect their social welfare; they are
also likely to reduce use of Barristers at
an early stage as they will require solici-
tors to incur liability or expect counsel to
work at risk of not getting paid at all; it
will also mean that expertise in public
law in the legal sector will be eroded as
people will no longer be full-time public
lawyers They also want to remove legal
aid for borderline cases. This may well



restrict access to justice in complex cas-
es where it is often difficult to assess
the chances of success due to an ab-
sence of disclosure/response from the
Defendant.

Prisoners are encouraged to respond to
the consultation, giving their own exam-
ples of why the above issues are im-
portant and any concerns they have
with how the complaints system oper-
ates in prison, including their dealings
with the IMB and the Prison and Proba-
tion Ombudsman. Finally any examples
of where someone has been success-
fully assisted by a lawyer to challenge
an unfair or unreasonable decision
would also be helpful.

You can respond directly to the consul-
tation by writing to Annette Cowell, Min-
istry of Justice, 102 Petty France, Lon-
don, SW1H 9AJ by 4 June 2013.

You can also contact the APL c/o Office
7, 19 Greenwood Place, London NW5
1LB. The website address is
www.associationofprisonlawyers.co.uk.
They are organising a response to the
consultation and looking for examples of
where legal advice has had a positive
impact.

CASE REPORTS
CONDITIONS

Torreggiani and Others v ltaly
(application no. 43517/09) ECHR 007
(2013)

This was a ‘pilot judgment’ concerning
overcrowding in ltalian prisons and the
extent to which that breached Article 3
of the ECHR.

‘Pilot judgments’ are the means by
which the European Court of Human
Rights deals with large groups of cases
deriving from the same issues. When
the Court receives a number of applica-

tions stemming from a single underlying
problem, it prioritises a small number of
them and aims at a solution that ex-
tends to all those that are similar. In this
way, a large number of applicants ob-
tain redress quicker than if their cases
were heard individually.

This case concerned seven prisoners,
including the applicant, serving sentenc-
es in Busto Arsizio and Piacenza pris-
ons in ltaly. They complained that their
cramped conditions, combined with a
lack of hot water and, in some cases,
inadequate lighting, constituted
‘inhuman and degrading treatment’,
thus breaching the prohibition contained
in Article 3.

In respect of Piacenza prison, the appli-
cants complained that they shared cells
measuring nine square metres with two
other inmates, meaning that each in-
mate had only three square metres of
living space. The ltalian government
disputed this, claiming that there were
two men to a cell, and that the cells
measured 11 square metres. However,
in the absence of any evidence provid-
ed by the government, the Court had no
reason to doubt the applicants’ allega-
tions. Those applicants based in Busto
Arsizio were also found to have only
three square metres of living space.

The Court reiterated the fundamental
principle that imprisonment did not en-
tail the loss of those rights guaranteed
by the Convention. Further, it found that
the applicants’ living space did not con-
form to the standards deemed accepta-
ble under the Court’s own case-law. No-
tably, the Committee for the Prevention
of Torture recommends a minimum liv-
ing space of four square metres per
person. The Court determined that the
applicants’ shortage of living space had
been exacerbated by a lack of hot wa-
ter, and, in Piacenza prison, inadequate
lighting and ventilation. In themselves,
these were not inhuman or degrading,
but they added to the inmates’ suffering.



The Court said that whilst there was
nothing to indicate that the relevant au-
thorities had intended to humiliate or
debase the applicants and also accept-
ed that a degree of suffering is unavoid-
able and inherent in any custodial sen-
tence, that the prison conditions in the-
se particular cases had imposed a level
of suffering which exceeded the inher-
ent and unavoidable. Therefore Article 3
had been breached and the prisons’
conditions were inhuman and degrad-

ing.

The Court’s judgment is not final, since
the respondent State has three months
in which to request that the case be re-
ferred to the Grand Chamber. However,
the Court concluded that Italy’s Govern-
ment must implement, within one year
of this judgment becoming final, an ef-
fective domestic scheme which would
address the problem of overcrowding in
prisons and thereby remove the prob-
lem at issue. Pending such a domestic
remedy, the Court adjourned all similar
applications, as is standard in pilot judg-
ments. Regarding remedies, the Court
explained that where an applicant’s
rights were presently being violated in
breach of Article 3, that violation should
rapidly be remedied. For those whose
rights had previously been violated but
no longer were, compensation would be
appropriate.

RIGHT TO PRIVATE AND FAMILY
LIFE

R (on the application of T) v Chief
Constable of Greater Manchester
[2013] EWCA Civ 25

The central issue in this case was
whether the disclosure provisions of the
Police Act 1997 and the Rehabilitation
of Offenders Act 1947 (Exceptions) Or-
der 1975 were compatible with Article 8
of the ECHR, ensuring respect for
private and family life.

The case was brought by two appel-
lants, T and B. T had received two po-
lice warnings at the age of 11, relating
to stolen bicycles. Those warnings were
revealed by an Enhanced Criminal Rec-
ord Certificate (ECRC) when he applied
for a job at the age of 17, and again
when he applied for university at the
age of 19. B, in her forties, had accept-
ed a police caution after she left a shop
without paying for an item. When an
ECRC later revealed that caution, she
was refused employment. Both sought
judicial review of the statutory scheme,
arguing that it breached their Article 8
right to private and family life. The High
Court had been sympathetic to the ap-
plications but ultimately refused them
and so they had appealed to the Court
of Appeal. A separate but linked claim
was made by W who had taken part in a
‘car-jacking’ at the age of 16. She re-
ceived concurrent sentences of five and
four years ’detention (for manslaughter
and robbery respectively) but now
wished to serve in the army. She too
sought a judicial review of the statutory
scheme, specifically, s.5(1)(b) of the
Rehabilitation of Offenders Act 1974
(ROA), arguing that the effect of this
section was that her convictions would
never be spent. She claimed this was
incompatible with Article 8. She was re-
fused permission and renewed her ap-
plication for permission.

Under the ROA statutory scheme, con-
victions, cautions, warnings, and repri-
mands for certain offences are ‘spent’
after a specified period of time. Once an
individual’s caution (for example) is
spent, s/he should be treated as if s/he
had never committed the offence in
question. This meant they did need not
to refer to it in any question which might
otherwise require them to do so. How-
ever, the Rehabilitation of Offenders Act
1974 (Exceptions) Order (ROA Order)
negated this in certain cases. It provid-
ed that convictions and cautions which
are spent do need to be revealed when
an individual is asked what is termed an
‘exempted question’: defined as a ques-



tion concerning their suitability for em-
ployment in a specified position (Articles
3 and 4 of the Order). Finally, sections
113A and 113B of the Police Act 1997
provide for the issuing of Criminal Rec-
ord Certificates and Enhanced Criminal
Record Certificates. This interacts with
the ROA Order in that certificates can
only be issued in relation to ‘exempted
questions’: those employment-related
questions which require an individual to
reveal spent convictions and cautions.
In short, the ROA Order requires spent
convictions and cautions to be revealed
in response to certain employment-
related questions, and the 1997 Act
states that Criminal Record Certificates
(ie CRB checks) can only be made in
those circumstances.

The Court held that the disclosure of T’s
warnings on an ECRC did interfere with
his Article 8 rights because it concerned
sensitive personal information which
affected his ability to obtain employment
and form relationships with others. Fur-
ther, the blanket nature of the regime,
which required disclosing all convictions
and cautions in respect of recordable
offences, meant it was disproportionate
to the legitimate aims of (1) protecting
employers and vulnerable individuals in
their care, and (2) enabling employers
to assess the suitability of candidates.
The regime as it currently operated
went beyond what was necessary to
achieve its two legitimate aims. Accord-
ingly the provisions of both the 1997 Act
and the ROA Order were incompatible
with Article 8. T was entitled to a decla-
ration of incompatibility regarding the
1997 Act (under Section 4 of the Hu-
man Rights Act 1998) and a declaration
that the ROA Order was ultra vires. The
Court held that these arguments con-
cerning the 1997 Act applied equally to
B, and that she too was entitled to a
declaration of incompatibility regarding
that Act.

However the seriousness of W’s of-
fence and the severity of the sentence
received made her case different from

those of the other two appellants. Alt-
hough W was a child when she was
convicted the Court held that Parliament
was entitled to view some offences as
so serious that they should never be
regarded as spent. Importantly, the
Court said this was not a blanket policy:
as the statutory scheme clearly distin-
guished between serious and less seri-
ous offences. Thus the ROA’s policy of
excluding certain offences from ever
being spent was not disproportionate,
and W’s application for permission to
appeal was refused.

The judgment has two consequences:

. The Rehabilitation of Offenders
Act 1974 now applies in all cases
without modification;

. There has been no lawful basis for
seeking CRB checks.

The fact that the 1974 Act applies with-

out modification is also of some legal

and practical significance. To use the
example of cautions, the requirements
and limitation relating to what questions
can be asked of someone, what needs
to be disclosed, and the consequences
for not disclosing, are now as set out in

paragraph 3 of schedule 2 to the 1974

Act (similar provisions also apply to

spent convictions under section 4 of the

1974 Act). Under these provisions:

. No employer should ask about a
spent conviction or caution;

. No employer should discipline a
person for failing to disclose a
spent conviction or caution;

. Nobody should be refused a job
on the basis of a spent conviction
or caution;

. Nobody should be prosecuted for
failing to reveal a spent conviction
or caution.

The fact that the ROA Order is unlawful

also has implications for the CRB

check. A CRB check is only lawful
where it is sought for the purposes of an
exempted question, defined as some-
thing to which the ROA Order applies.

As the ROA Order has now been de-

clared unlawful there are conversely no



lawful exempted questions. There
would therefore appear to be no lawful
basis for conducting CRB checks.

The publication of the judgement was
delayed from December 2012 in order
for the Home Office to look at its and to
avoid plunging the criminal records
checks into chaos. However nothing ap-
pears to have been done with Lord Jus-
tice Dyson remarking that this was un-
acceptable describing the government’s
slothfulness as ‘extraordinary’ and that
it needed ‘to pull its finger out and intro-
duce legislation’.

PAROLE BOARDS

Parratt v SSJ and another [2013]
EWHC 17 (Admin)

Mr Parratt sought damages from the
SSJ, claiming that a four-month delay in
holding a Parole Board post-tariff review
and then a decision by the SSJ to set a
period of 15 months between Parole
Board review hearings violated his right
under Article 5(4).

The Parole Board had already admitted
that the four-month delay was in breach
of Article 5(4) of the ECHR and had as-
sumed full responsibility for the breach.
In light of this the Court held that further
pursuit of the same claim against the
SSJ was ‘a waste of public money such
that the claim would not be entertained’.
The admission by the Parole Board was
apparently considered as sufficient.

Regarding the 15-month period, the
Court held that the SSJ did not order
the extended period arbitrarily. The de-
cision to leave 15 months between re-
views was made in order to ‘enable the
claimant to have the best prospect of
persuading the Parole Board that his
release was justified’ [40]. Because of
this, the Court was held to have acted
lawfully and no breach of Article 5(4)
arose.

As far as damages are concerned, the
Court found that Mr Parratt was not en-
titled to claim anything beyond a decla-
ration from the Parole Board. For mone-
tary compensation to have been availa-
ble the claimant would have had to
demonstrate that ‘the delay in holding
the post tariff hearing caused a delay in
his eventual release’ [47]. In this case,
such a conclusion could not, on the evi-
dence, be borne out on the balance of
probabilities. Even if the Parole Board
may have very well recommended Mr
Parratt be transferred to open condi-
tions on an earlier date, the SSJ was
not obliged to accept that recommenda-
tion, and any transfer may not have tak-
en place any earlier.

R (on the application of M) v The Pa-
role Board [2013] EWHC 141 (Admin)

The claimant sought judicial review on
the basis that in reaching its conclusion
to deny him a transfer to open condi-
tions, the Parole Board had acted in
breach of the rules of natural justice giv-
en that in reaching its decision it had
taken into account issues, around cer-
tain personal information and relation-
ships, which had not been addressed
directly during the hearings and which
therefore the claimant had not had a
chance to reply to or correct.

The application was dismissed. Alt-
hough the Court acknowledged the dan-
ger of excessive hindsight, it agreed
with the defendants that the risk associ-
ated with the ability of the claimant to
maintain, in this case relationships as a
pertinent issue. And that throughout the
hearings, there had plainly been materi-
al which should have made the claimant
and his counsel aware of the im-
portance of this issue.

The Court asserted that ‘no general
rule’ could be devised as to the extent
to which a Parole Board panel should
articulate its concerns and much would
depend on the circumstances. The pan-



el was not automatically bound, during
the course oral hearings, to warn a pris-
oner that his or her response to a ques-
tion was unsatisfactory and the Court
agreed with the defendant that the issue
of the claimant's interpersonal relation-
ships ‘should have been understood as
a live issue’. In the Court’s judgment the
panel acted lawfully in drawing conclu-
sions from the incompleteness of the
replies of the defendant to questioning.

R (on the application of Gregory
McGetrick) v Parole Board, SSJ
[2013] EWCA Civ 182 Court of Appeal
(Civil Division)

This is an appeal of the McGetrick case
reported in our summer 2012 bulletin. In
the initial case, the Divisional Court de-
cided that the SSJ was entitled to re-
quire the Board to consider evidence,
including witness statements, which had
not been previously established as fact
in court, under section 239(3) of the
CJA 2003). The court found that this
was consistent with the requirement
that the Board should have before it all
information that might have some bear-
ing of risk and release. In any event, it
was for the Parole Board to decide what
weight should be applied to such infor-
mation in each instance.

The issue in the appeal is whether the
Board has the power to exclude untried
material. The appellant submitted that
to construe section 239(3) as prevent-
ing the Parole Board panel from exclud-
ing unfair and prejudicial material would
interfere with the Board’s function as a
court. He further stated that there is
nothing in section 239 to prevent the
Board from considering whether docu-
ments given to it by the SSJ at an inter-
locutory stage should excluded from the
final substantive stage, when a particu-
lar panel of the Board decides on the
recommendation for release. The Board
argued against such a two-stage proce-
dure on the basis that it was incompati-
ble with section 239(3), as well as un-

necessary and cumbersome. It was fur-
thermore submitted that panel mem-
bers, who are entitled to attach no
weight to material they consider unfair
or unhelpful, do not need the interven-
tion of an interlocutor.

The Court of Appeal decided that sec-
tion 239(3) does not require the panel
deciding the case to consider all docu-
ments supplied to the Board by the
SSJ. The Board has judicial responsibil-
ities and the Executive must not be per-
mitted to interfere with its functions as a
court. In a rare case where it may be
necessary that documents given to the
Parole Board by the SSJ should be
withheld from a Parole Board panel de-
termining release, in the interests of
fairness say, then section 239(3) of the
2003 Act should be construed as afford-
ing the Board the power to do so.

R (Faulkner) v Parole Board and R
(Sturnham) v Secretary of State and
the Parole Board [2013] UKSC 23.

The Supreme Court very recently hand-
ed down judgment in these appeals
about the correct approach to damages
where there has been a breach of Arti-
cle 5(4) of the Convention. In both cas-
es, there had been delays in arranging
a speedy Parole Board review. Mr
Faulkner's Parole Board review was de-
layed by 10 months due to delays on
the part of the Secretary of State for
Justice. The Court of Appeal held that,
on the balance of probabilities, he
would have been released 10 months
earlier, but for the delays. The Court of
Appeal awarded Mr Faulkner £10,000 in
damages for the loss of liberty that he
suffered ([2011] EWCA Civ 349). Mr
Sturnham’s Parole Board review was
delayed for 6 months. When the Parole
Board considered his hearing, it did not
direct his release, but rather recom-
mended his transfer to open conditions.
As a result, his claim was for damages
for anxiety and distress alone. Although



Mitting J. awarded him damages of
£300 ([2011]

EWHC 938 (Admin)), the Court of Ap-
peal quashed this finding ([2012] 3 WLR
476). In summary the Court held:

1. Mr Faulkner's damages should be
reduced to £6,500.

2. Mr Sturnham’s damages award of
£300 was reasonable in the circum-
stances of the case.

3. A prisoner whose detention is pro-
longed as the result of a delay in the
consideration of his case by the Parole
Board in violation of Article 5(4) is not
the victim of false imprisonment.

4. Such a prisoner is not ordinarily a vic-
tim of a violation of Article 5(1) of the
Convention. Such a violation would only
arise in exceptional circumstances war-
ranting the conclusion that the prison-
er's continued detention had become
arbitrary (paragraphs 13(2) and 18).

5. When assessing quantum under s.8
Human Rights Act 1998, courts should
be guided primarily by any clear and
consistent practice of the European
Court of Human Rights.

6. In particular, quantum under s.8 Hu-
man Rights Act 1998 should broadly
reflect the level of awards made by the
European Court of Human Rights in
comparable cases brought by appli-
cants from the UK or other countries
with a similar cost of living. It is neces-
sary for our courts to do their best in the
light of such guidance as can be
gleaned from Strasbourg decisions on
the facts of individual cases.

7. Courts should resolve disputed is-
sues of fact in the usual way, even
though the European Court of Human
Rights would not do so.

8. Where it is established, on a balance
of probabilities, that a violation of Article
5(4) has resulted in the detention of a
prisoner beyond the date on which he
would otherwise have been released,
damages should ordinarily be awarded
as compensation for the resultant de-
tention.

9. Such damages will be significantly
above awards for anxiety and frustration
alone, but well below the awards for a

loss of unrestricted liberty or for breach
of Article 5(1) leading to unlawful deten-
tion. That is because there are im-
portant differences between conditional
release and complete freedom. The
freedom enjoyed by a life prisoner re-
leased on licence is more circumscribed
in law and more precarious than the
freedom enjoyed by the ordinary citizen.
10. Pecuniary losses proved to have
been caused by the prolongation of de-
tention should be compensated in full.
11. It will not normally be appropriate as
a matter of course to take into account,
as a factor mitigating the harm suffered,
that the claimant was recalled to prison
following his eventual release. The
court cannot reduce the damages it
would otherwise have awarded on the
basis of speculation. In some circum-
stances, such as where it can be shown
that the claimant was recalled after
committing an offence which he had
been planning prior to his release and
which would probably have been com-
mitted earlier if he had been released
earlier, a reduction may be appropriate.
12. Damages should not be awarded
merely for the loss of a chance of earlier
release. Nor should damages be adjust-
ed according to the degree of probabil-
ity of release if the violation of Article 5
(4) had not occurred.

13. The general practice of the Europe-
an Court of Human Rights is to pre-
sume anxiety and distress without direct
proof where there has been a failure to
decide the lawfulness of detention
speedily (paragraph 53). This is a
strong, but not irrefutable, presumption.
There is no rule that an award of dam-
ages will only be made if the violation of
Article 5(4) has resulted in the depriva-
tion of liberty (paragraph 54). Where
feelings of anxiety and distress can be
presumed or shown to have been suf-
fered, an award of damages should be
made, in addition to a finding of viola-
tion.

14. Such damages should be on a mod-
est scale.



15. Although it is impossible to lay down
absolute rules, the stress and anxiety
inferred from a delay of a duration of
less than three months are unlikely to
be of sufficient severity to justify an
award of damages. Where there is a
particular reason for anxiety, or where
there is mental illness, even a relatively
short delay may occasion acute mental
suffering. One judge was minded to
hold that the minimum period of delay
leading to damages should be six
months, he did not dissent from the
judge (Lord Reed) who gave the lead
opinion of a three-month threshold. Lord
Reed also suggested the following ap-
proach to quantum hearings in domestic
courts:

1. The parties should agree a Scott
schedule, that is to say a table setting
out the following relevant information
about each of the authorities

(a). The name and citation of the case,
and its location in the bundle of authori-
ties;

(b) The violations of the Convention
which were established, with references
to the paragraphs of the judgment
where the findings were

made;

(c.) The damages awarded, if any. It is
helpful to agree their sterling equivalent
at present values;

(d) A brief summary of the claimant’s
contentions in relation to the case, with
references to the key paragraphs in the
judgment;

(e.) A brief summary of the respond-
ent’s contentions in relation to the case,
again with references to the key para-
graphs.

2. The parties should also provide the
court with a list of the authorities in
chronological order;

3. The submissions should focus on the
principles which counsel maintain can
be derived from the authorities, and
how the authorities support those princi-
ples

CATEGORY A ORAL HEARINGS

R (Bourke) v SSJ [2012] Admin, 1
June (unreported)

The claimant was serving a mandatory
life sentence for two murders by shoot-
ing, with a 25-year tariff. His tariff had
not yet expired. He denied his offenc-
es. The claimant argued that fairness
required that the Director of High Secu-
rity Prisons should hold an oral hearing
to determine whether he should remain

Category A because:

. His denial of guilt meant that there
was an impasse as he could not
attend offending behaviour pro-
grammes which could demon-
strate a reduction in risk;

. his behaviour in custody was ex-
ceptionally good and demonstrat-
ed no link to risk factors;

. an oral hearing could assist in re-
solving disputes over facts and the
assessment of risk;

. in the absence of an oral hearing,
his risk would not be reviewed
properly until the Parole Board first
considered his case which would
result in 25 years as a Category A
prisoner.

The judge rejected the claim on the now
well-known principles set out in DM v
SSJ [2011] EWCA Civ 522. While the
existence of an impasse was a relevant
matter, it did not on its own justify an
oral hearing, and the Director had to
proceed on the basis that the prisoner
was convicted correctly.

In relation to his behaviour, the prisoner
had not been prevented from advancing
written representations on this point and
the judge did not consider that an oral
hearing would have enabled him to put
his case more effectively. There was no
dispute over his prison conduct. In the
absence of any information over partici-
pation in programmes designed to ad-
dress risk and any recommendation for
downgrading from the prison, an oral



hearing would not have assisted the di-
rector.

The judge also took into account the
facts that claimant was still at a relative-
ly early stage of his tariff and so any
consideration of his release was still
several years away, and that DM per-
mits consideration of cost and efficiency
to be examined when determining the
procedure to be adopted.

VOTING RIGHTS

Scoppola v Italy (No3) ECtHR App No
126/05, May 2012

The issue of prisoners’ voting rights was
re-examined in this application. The
applicant had lost a right to vote follow-
ing his criminal convictions for murder
and wounding. The ECtHR confirmed
its judgment in Hirst v UK (No 2) App
No 74025/01, October 2005, that gen-
eral, automatic and indiscriminate dis-
enfranchisement of all serving prison-
ers, irrespective of the nature or gravity
of their offences, is incompatible with
Article 3 of Protocol No 1 (the right to
free elections).

The UK government was given leave to
make submissions as a third party inter-
vener. The government highlighted the
need for states to be afforded a wide
margin of appreciation in respect of the
right to vote. It was argued that, contra-
ry to the ECtHR’s findings in Hirst, a
system which stripped all convicted
serving prisoners of the right to vote
was not ‘a blunt instrument’ (para 76).
Instead, the measure pursued the legiti-
mate aim of enhancing civic responsibil-
ity and respect for the rule of law and
encouraging citizen-like conduct. The
necessary correlation between the of-
fence committed and the aim pursued
was established because only those
guilty of offences serious enough to
warrant imprisonment were deprived of
the right to vote. Thus, the measure
falls within the state’s margin of appreci-

10

ation. The UK government argued that
the ECtHR’s findings in Hirst were
wrong. It referred to the House of Com-
mon’s debate on 10 February 2011,
where parliament voted 234 to 22
against changes to the current regime
in the UK: Representation of the People
Act 1983 s3.

The ECtHR accepted the UK govern-
ment’'s arguments that states enjoy a
wide margin of appreciation on how to
regulate bans on voting. Accordingly, it
is for the individual state to decide on
the type of offences that would lead to a
loss of the vote and whether disenfran-
chisement should be ordered by a judge
on a case-by-case basis or should re-
sult from the general application of a
law.

In the case of Scoppola, the ECtHR
found that there was no violation of Arti-
cle 3 or Protocol No 1. This was be-
cause, under ltalian law, only prisoners
convicted of certain offences against
the state or judicial system, or those
sentenced to at least three years’ im-
prisonment, lose the right to vote.
Therefore, there was no general, auto-
matic and indiscriminate measure simi-
lar to that imposed in the UK and exam-
ined in the case of Hirst.

The UK government was granted six
months from the date of the judgment in
Scoppola to introduce proposals to
amend the electoral law. It remains to
be seen how the UK government will
respond to this requirement in light of
David Cameron’s subsequent an-
nouncement that prisoners would not
get the vote under his administration.

FREEDOM OF EXPRESSION

Schweizerrische Radio- und
Fernsehgesellschaft SRG v Switzer-
land ECtHR App No 34124/06, Sep-
tember 2012



A refusal by the Swiss authorities to al-
low a filmed interview to take place with
a prisoner whose case had attracted a
great deal of media interest was held to
be in breach of Article 10 (freedom of
expression) by the ECtHR.

The Court accepted that the interfer-
ence with the Article 10 right was pro-
vided for in law. However, it considered
that, as freedom of expression in the
context of a television broadcast devot-
ed to a subject of particular public inter-
est was in issue, the margin of appreci-
ation open to the Swiss authorities in
determining whether or not the offend-
ing measure met a ‘pressing social
need’ was narrow. Neither the domes-
tic authorities nor the government had
made the case satisfactorily that prison
security was threatened, as the televi-
sion company had offered to film in very
restricted conditions.

Importantly, the Court stated that Article
10 protected not only the substance of
the ideas and information expressed but
also the means by which they were con-
veyed. The media were, therefore, enti-
tled to a great deal of deference con-
cerning what technique of reporting
journalists should adopt. The fact that a
telephone interview with the prisoner
had been broadcast by the applicant
company in a programme which was
available on its website was not rele-
vant: different means and techniques
had been used to interview, it had not
had such a direct impact on viewers
and had been broadcast in the frame-
work of another programme. According-
ly, broadcasting the interview had not in
any way remedied the interference
caused by the refusal of permission to
film in the prison.

The principles set out in this case are
similar to those that were established in
the case of the BBC and Casciani v
SSJ and Ahmed (interested party) in
2012. In both cases there seemed to be
an effective ban on all televised inter-
views with prisoners. The judgments
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confirm that Article 10 rights encompass
not just the content of the information,
but also need to take into account the
manner in which such information is
conveyed and show a degree of defer-
ence to the broadcaster in determining
the appropriate and most effective me-
dium.

UPDATES ON PRISON SERVICE
INSTRUCTIONS

PSI 41/2012 — Sentence Planning

This PSI sets out guidance and manda-
tory expectations for prison staff relating
to sentence planning, particularly as it
pertains to prisoners subject to indeter-
minate sentences or the new extended
determinate sentence introduced by the
Legal Aid, Sentencing and Punishment
of Offenders(LASPO) Act.

The PSI emphasises the need for sen-
tence plans to be realistic and attaina-
ble. If someone is not motivated to
change then it may only be possible to
set limited outcomes and actions and
where release is at the discretion of the
Parole Board, then such prisoners
should have explained the likely conse-
quences of not engaging with the sen-
tence plan in terms of how the Board
will view their suitability for release.

PSI 43/2012 - The Legal Aid, Sentenc-
ing and Punishment of Offenders
(LASPO) Act 2012 — Home Detention
Curfew (HDC)

This PSI replaces PSI 8/2008 and PSI
55/2010 and provides a unified policy
approach to legislation amendments in
LASPO (s112) relating to release on
HDC.

Any prisoner released on or after 3 De-
cember 2012 is now subject to the
changes in the PSI without any distinc-
tion between those released under the
CJA 2003 and CJA 1991. LASPO has



amended the CJA 2003 so that the fol-
lowing categories of prisoners are now
statutorily excluded from HDC:

. Those serving four years or more;

. Those who have previously
breached the curfew condition of
HDC;

. Those who have previously been
‘returned’ to prison under s40 CJA
1991 or s116 of the Powers of
Criminal Courts (Sentencing) Act
2000

The minimum period to be served in
custody before release on HDC is now
28 days, and the minimum sentence on
which HDC may be considered is now
12 weeks, in all cases. The longer peri-
ods formerly applicable under the CJA
1991 scheme no longer apply.

As part of the move to a single HDC
scheme, the guidance on determining
the impact of ‘presumed unsuitable’ of-
fences where multiple sentences are
being served has been amended. A
prisoner is presumed unsuitable for
HDC if any sentence forming part of the
overall sentence being served is a pre-
sumed unsuitable offence. The list of
presumed unsuitable offences has also
been updated to include specified of-
fences motivated by hatred on the
grounds of religion or sexual orientation.

PSI 01/2013 - Resettlement outside
England and Wales on License

This PSI replaces PC 52/1997. It issues
guidance to enable staff to accurately
access applications from prisoners who
wish to be relocated outside England
and Wales on a permanent basis.

Usually there is a requirement to spend
a suitable period of time in the commu-
nity in the UK and Islands before some-
one can be considered for resettlement
overseas. This is to allow a period of
assessment of the risk of reoffending in
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individual cases and the likely compli-
ance with licence requirements on the
community. Exceptionally, immediate
resettlement overseas may be consid-
ered suitable where:

. Prisoners have been released on
compassionate grounds;

. The Parole Board has approved
this as part of the resettlement
plan

. The person has no ties to the UK
and immediate resettlement to
their home country would reduce
risk of reoffending and harm to the
public.

An application to resettle outside the UK
and Islands should be refused where
the applicant has no close ties to the
proposed location and/or if the index
offence is connected or potentially con-
nected to that location. The application
may also be refused if such resettle-
ment will either undermine the protec-
tion of the public or the rehabilitation of
the applicant.

The policy should make it easier for
people with dual nationalities to apply
for overseas resettlement.

PSI 03/2013 - Medical Emergency
Response Codes

This PSI seeks to introduce a standard
approach to how medical emergencies
are responded to in prisons. Local pro-
cedures must ensure that staff under-
stand they should not delay summoning
emergency assistance. For example, it
must not be a requirement for a mem-
ber of the prison healthcare team or a
duty manager to attend the scene be-
fore emergency services are called. An
ambulance should be called when there
are signs of chest pain, difficulty in
breathing, unconsciousness, severe
loss of blood, severe burns or scalds,
choking, fitting or concussion, severe
allergic reactions or a suspected stroke.
This brings prison policy in line with how



the NHS operates on the outside.

PSI 04/2013 - The Early Removal
Scheme and Release of Foreign Na-
tional Prisoners

This PSI replaces guidance on the man-
datory Early Removal Scheme (ERS)
for foreign national prisoners which was
contained in Chapter 9 of PSO 6000,
PSls 19/2008, 45/2008, 14/2009 and
59/2011. It harmonises changes that
have occurred since the introduction of
ERS by the CJA 2003.

ERS allows foreign national prisoners
(FNPs), who are confirmed by the Unit-
ed Kingdom Border Agency (UKBA) as
liable to removal from the UK, to be re-
moved from prison and the country up
to a maximum of 270 days before the
half-way point of the sentence. This ap-
plies to sentences of three years or
longer as there is a requirement for pris-
oners to serve a quarter of their sen-
tence as a minimum before removal.
The ERS for shorter sentences is pro-
portionately less.

There are now no longer exclusions to
the ERS, and all ineligibility categories
having been removed on 3 November
2008 by effect of the Criminal Justice
and Immigration Act 2008. The only
people now excluded are prisoners
serving a life sentence or an IPP who
are not eligible for ERS but must in-
stead be considered for the Tariff Ex-
pired Removal Scheme (TERS) in line
with PSI 18/2012.

The ERS process has been integrated
with the Immigration, Repatriation and
Removal Services PSI 52/2011 and all
FNPs will initially be referred to Criminal
Casework Directorate (CCD) or the rel-
evant Local Immigration Team (LIT)
within five days of sentence using the
CCD Referral Form. The bottom line is
a desire for early referral to take place
so that there can be an increased num-
ber of removals within the ERS period.
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OMBUDSMAN CASES
ADJUDICATIONS

Mr A was charged with using threaten-
ing, abusive or insulting words or be-
haviour. The adjudicator found the
charge proven and Mr A received a
punishment of seven days cellular con-
finement. Mr A complained that the ad-
judicator had refused to call his witness-
es. The investigation established that
the adjudicator had indeed refused to
call Mr A’s witnesses. The PPO said he
may or may not have had justifiable
grounds for doing so, but it was impos-
sible to know because he had not rec-
orded his reasons, beyond saying, ‘I do
not propose to have a parade of prison-
er witnesses who will all tell me the
same thing’. As a result, they could not
be satisfied that the adjudicator had
made sufficient inquiries into Mr A’s de-
fence to find the charge proved beyond
reasonable doubt. The PPO, therefore,
upheld Mr A’s complaint and recom-
mended that the finding of guilt be
quashed.

PROPERTY

Mr B complained that several items of
clothing had gone missing in the laun-
dry. The prison had refused to compen-
sate him on the grounds that he had
signed a disclaimer saying that he held
property in his possession at his own
risk. However, following a previous Om-
budsman’s case, Prison Service policy
makes it quite clear that it is not reason-
able to expect a prisoner to bear re-
sponsibility for any loss or damage to
items that have been handed over to
the prison laundry. The PPO therefore,
upheld Mr B’s complaint and recom-
mended that he be paid £100 in com-
pensation

SENTENCE PLAN

Mr C had been convicted of serious
sexual offences, which he denied. He



complained that he was downgraded to
standard because he was not undertak-
ing any offending behaviour work. The
PPO was concerned to find that, alt-
hough Mr C had been in custody for two
years, he did not have an OASys risk
assessment or a sentence plan
(apparently due to a disagreement
about which probation trust had respon-
sibility for him). As a result, although he
had been told that he needed to do the
SOTP, he had never been assessed to
determine whether he was suitable for
it. The PPO did not consider that it was
reasonable to penalise Mr C for not un-
dertaking a programme for which he
had never been assessed. The PPO
therefore, upheld Mr C’s complaint and
recommended that his enhanced status
be restored. The report was also copied
to the Chief Officer of the relevant pro-
bation trust so that a sentence plan
could be put in place for him.

RELIGION

A Muslim prisoner, Mr D, complained
that his religious items were not exempt
from the volumetric controls on proper-
ty. Prison Service policy provides that
prisoners must be allowed to have
items that are essential to the practice
of their religion. However, because the-
se items were not exempt from the volu-
metric controls, Mr D said he was being
obliged to choose between his religious
items and other items (such as food and
cooking utensils). The PPO considered
this was unfair and upheld Mr D’s com-
plaint in so far as it related to essential
religious items.

TRANSFER

Mr E complained that prison staff would
not support a move to a prison closer to
his family. He said that it was very diffi-
cult for his wife and young children to
visit him as they lived 250 miles away.
The investigation established that Mr E
was a category A prisoner who was
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serving a life sentence for serious sexu-
al offences. He had, therefore, been al-
located to a high security prison that
specialises in providing the SOTP and
other suitable offending behaviour pro-
grammes. He had not participated in
these programmes because he was
maintaining his innocence. He had not,
therefore, demonstrated any reduction
in risk. The PPO was satisfied that Mr
E’s allocation was the most appropriate
one for him given his security needs
and the nature of his offence. It was al-
so established that he had been trans-
ferred to a prison nearer his home for a
period to enable him to receive accumu-
lated visits from his family, and that it
was open to him to apply for this again.
For these reasons, the PPO did not up-
hold Mr E’s complaint. However, the in-
vestigation also found that the financial
assistance available to Mr E’s family,
through the assisted prison visits
scheme, did not adequately cover the
cost of petrol for the trip as the mileage
rate had not been increased since 2005
and petrol prices have risen by 60%
since then. The assisted visits scheme
is not intended to cover all costs, how-
ever the value of the mileage allowance
has been eroded significantly since it
was last increased in 2005, and this
does make it more difficult for families
to visit. The PPO therefore recommend-
ed that the mileage rate should be in-
creased. The recommendation was not
accepted, however, on the grounds that
it would cost too much.

LICENCE CONDITIONS

Ms F complained about the licence con-
ditions that her offender manager pro-
posed to impose following her release:
that she would be required to live in a
hostel, rather than returning home to
live with her partner and her 15-year-old
son, and that she would not be permit-
ted to live with anyone under the age of
18. The PPO investigation found that
Ms F had been convicted of violence in
a domestic setting, including the false



imprisonment and serious, prolonged
assault of a 14-year-old girl, and that
she had been assessed as presenting a
high risk of harm to others. She was
considered to have only limited insight
into her issues with drugs and alcohol
(which had been a contributory factor in
all her offences) and it was thought that
her partner’s alcohol dependency would
make it difficult for her to remain absti-
nent. Social Services were concerned
about her son’s wellbeing. The PPO did
not consider that the proposed licence
conditions were unreasonable in the cir-
cumstances and did not uphold Ms F’s
complaint.

IMMIGRATION DETENTION

Ms G complained that she had been
assaulted by escorting staff8 and left
with her hands cuffed behind her back
for over five hours. An investigation
carried out by UKBA’s Professional
Standards Unit found that Ms G had
been handcuffed as she described be-
cause the escorting staff had lost the
key to the cuffs, and recommended that
she receive an apology. It went on to
find that CCTV was not working in the
escort van when the alleged assault oc
curred, and concluded that Ms G’s alle-
gation of assault could not be substanti-
ated. The PPO took the view that
UKBA'’s investigation had been inade-
quate for such a serious complaint in
that neither Ms G, nor the staff involved
had been interviewed. They were ex-
tremely concerned to learn that the
CCTV in the escort van did not function
when the engine was turned off, since,
in the nature of things, most incidents
that may give rise to complaint — re-
straints and the application of handcuffs
— will take place when the vehicle is sta-
tionary. The PPO was also critical of the
failure by the escort contractors to apol-
ogise to Ms G for the fact that her
hands were cuffed behind her back for
five hours. They had sought to argue
that, even if the escort staff had not lost
the key, she would have been hand-
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cuffed anyway because of her behav-
iour. The PPO did not accept this, not
least because the evidence from the
escorts themselves was that Ms G was
asleep for most of the time. The PPO
recommended that UKBA ensure that
CCTV operates in escort vehicles for
the whole time a detainee is in them
and this has been accepted. They also
recommended that UKBA apologise to
Ms G for the shortcomings in their in-
vestigation.

IEPS

Mr H complained about the decision to
demote him on the IEP scheme after a
number of negative entries recorded
against him. The PPO confirmed that
the negative entries gave sufficient
cause for concern to warrant a demo-
tion in IEP level and could be consid-
ered a ‘pattern of behaviour, perfor-
mance and attitudes as required by the
local (and the national PSI) IEP policy.
However whilst the decision to demote
could not therefore be considered un-
reasonable, no IEP review board paper-
work could be found. The PPO con-
firmed that a copy of such paperwork
should always be retained on a prison-
er’s core file. In the absence of such pa-
perwork and given no specific mention
was made on the P-Nomis case history
notes of any review board taking place,
the PPO concluded that it was doubtful
whether such a board had actually been
held and this was against prison service
policy. The PPO was also concerned
that the negative entries had not been
done in timely manner and some had
been retrospectively recorded. The Om-
budsman therefore recommended that
a notice be issued to staff reminding
them that only an IEP Board can deter-
mine a prisoner’s incentive level, that
any entries on P-NOMIS case note his-
tory and that an IEP review board
should now be arranged.
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